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Court of Appeals of the District of Columbia 

No. 6024. 

Campbell C. Cochran, Jr., Appellant, 

vs. 

I 

Irving E. Burdick et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 55410. 

Campbell C. Cochran, Jr., Plaintiff, 

vs. 

Irving E. Burdick, William H. Dunn, an4 A. H. 

Dougherty, Defendants. 

i 

United States of America, j 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court taf the Dis¬ 
trict of Columbia, at the City of Washington, ii said Dis¬ 
trict, at the times hereinafter mentioned, the! following 
papers were filed and proceedings had in the abote-entitled 
cause, to-wit: 

1 Bill for Accounting and Discovery . j 

Filed February 28, 1933. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. | 

Equity. No. 55410. 

Campbell C. Cochran, Jr., Plaintiff, 

vs. 

Irving E. Burdick, William H. Dunn, and A. H. 

Dougherty, Defendants. 

The Bill of Complaint of Campbell C. Cochra^, Jr., re¬ 
spectfully shows the Court as follows: • 

1. That the plaintiff is a citizen of the United States, a 
resident of the State of Virginia, with principal office at 
920 Potomac Electric Power Building, Washington, D. C. 
and brings this suit in his own right. 

1—6024a 
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2. The defendant Irving E. Burdick is a citizen of the 
United States, a resident of New York, and purports to 
maintain an office at the Securities Building, Washington, 
D. C., and is sued in his own right. 

3. The defendant William H. Dunn is a citizen of Great 
Britain, a resident of the District of Columbia, and is sued 
in his own right; the defendant A. H. Dougherty is a citizen 
of the United States, a resident of the District of Columbia, 
and is sued in his own right. 

4. On January 13, 1930 and at all times hereinafter men¬ 
tioned, the plaintiff was an attorney at law duly admitted to 
practice before the Court of Appeals of the District of Co¬ 
lumbia and before the United States Department of the 
Interior; Burdick was an attorney at law, admitted to prac¬ 
tice before all cdurts of the District of Columbia; the said 
defendant Burdick was actively engaged in the practice 

of law in the State of New York and was not a resi- 
2 dent of the District of Columbia and did not main¬ 
tain an office in the District of Columbia; that the 
defendant Dunn was an accountant and admitted to practice 
before the Department of Interior and was engaged in the 
prosecution of claims arising under the War Minerals 
Relief Act; the defendant Dougherty was an attorney-at- 
law engaged in active practice of law before the bars of 
all the Court of the District of Columbia. 

5. Under date of January 13, 1930 the plaintiff and the 
defendants Burdick and Dunn entered into an agreement, 
a copy of which is attached and made a part hereof, marked 
Exhibit A, under which the plaintiff and the defendant 
Dunn were, among other things, employed to prepare and 
file in the Supreme Court of the District of Columbia peti¬ 
tions on War Minerals Relief cases in which defendant Bur¬ 
dick was interested and were to be paid fifty per cent of 
all fees received bv defendant Burdick. 

6. Pursuant to said agreement the plaintiff and the said 
defendant Dumi performed the services required of them 
in said agreement, preparing and filing in the Supreme 
Court of the District of Columbia the following cases com¬ 
ing within the terms of said agreement; 

Equity 

Xo. Case. 

50799 R. E. Urquart. 

50801 Georgia Coal and Iron Company. 
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Equity 

No. Case. 

50806 H. K. Welch for himself and associates; Sumner 

Girard, Marcus Daly, James F. Parks, W. A. 
Harriman, Anson McCook Beard, Amos Pinchot, 
Margaret P. Daly, B. B. Lawrence, Julius Krutt- 
schmitt, Jr., J. D. Foster. 

50807 Wisconsin-Georgia Coal & Iron Company. 

50808 H. M. Dale and F. W. Dale. I 

50809 Markstein-Dorn Mining Company, J. W. Brockman, 

owner, deceased, Alice M. Brockman, Admx. 

50810 Martia Williams and M. P. Farrier for co-partner¬ 

ship of Williams, Farrier and Crockett and 
Crockett. 

3 50811 Blackhawk Tungstun Mining Company. 

50812 The Daisy Chrome Company, Partnership, 
W. H. Tennemen, C. A. Iverson, B. C. 
Williams, Jr. 

50813 P. S. Dean. 

50814 Boulderado Mining & Milling Company. 

50815 L. C. Morgan Company, Chris Jacobsen, John Fil- 

kins and C. L. Angle, operating as L. C. Morgan 
& Company a co-partnership. 

50816 Kenshaw Mining Company. 

50817 Stewart-Calvert Company. 

50855 Fields Brothers & Stocker. 

50858 Olympic Smelters Company, Inc. 

50860 P. H. Bray and James Trembrath, suing for co¬ 
partnership of P. H. Brav and associates. 

50874 John Peterson. 

50875 Robert E. Holley. 

50876 Craig-Creighton & Grahm. 

50877 L. M. Mining Association. 

50878 John T. Harris, receiver of U. S. Manganese Com¬ 

pany. 

50879 W. A. Sanger. 

50882 'C. A. Youngham. 

50883 William C. Crittenden, suing for co-pari|nership 

known as Hillside Mines, consisting of Lewis 
Hind, Archibald R. Asbell, William C. Critten¬ 
den, J. D. Griene, F. P. Wray, J. P. Oversjm. 

50884 A. E. Westover. | 

50885 W. J. Dozier. 

2—6024a 1 
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Equity 

No. Case. 

50886 Patsy C. Graves, Admx., estate H. E. Graves. 

50887 A. G. Green, J. A. Mattos, A. Volente. 

50909 Lownev Manganese Association. 

50910 Iron Mountain Alloy Company. 

50911 The Mammoth Mining Company. 

50912 Tungsten Products Company. 

4 50913 H. S. Dovle—suing for Fresno Chrome Com- 

pany, a co-partnership. 

50914 W. L. iGazzem for co-partnership of W. H. Sea- 

grave and W. L. Gazzema. 

50915 W. H. She wan. 

50916 New Jersey Manganese Mining Company. 

50917 W. P. Kendall. 

50918 William H. Kraft. 

50919 Lyle F. Stowell. 

50920 A. M. Parsons. 

50921 F. M. Hopkins. 

50922 Clarence H. Hawkins. 

50931 C. H. Holbrook, suing for co-partnership. C. H. 

Holbrook, Jr., and W. L. McGuirre. 

50932 The Manganese Mining and Development Com¬ 

pany. 

50933 S. P. Kirkpatrick. 

50940 Union Manganese Corporation. 

7. The plaintiff and the defendant Dunn, on January 13, 
1930 and simultaneously with the execution of the agree¬ 
ment set out in paragraph 4 hereof, mutually agreed to 
divide all amounts received under said agreement, on the 
basis of 40% to plaintiff and the balance to defendant 
Dunn. 

8. At the time of entering into the agreement set out 
in paragraph 4 hereof, the defendant Burdick represented 
the above-named claimants and was in need of the services 
of an accountant and an attorney to prepare and file for 
him petitions in the Supreme Court of the District of Co¬ 
lumbia on or before February 13, 1930, the last date on 
which such suits could be filed. The plaintiff is informed 
and believes and therefore avers that the defendant Bur¬ 
dick, prior to January 13, 1930, had employed Dunn to look 
after his claims in Washington, agreeing to pay said Dunn 
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I 

a portion of the fees received by him, an|l the agree- 

5 ment set forth in paragraph 4 hereof superseded 
said prior agreement with the defendant Dunn. 

9. On or about January 13, 1930 the plaintiff was en¬ 
gaged in the preparation of a number of claimk similar to 
those in which the defendant Burdick was interested and 
learning of this fact the defendant Burdick 'sought out 
the plaintiff and asked him to prepare his casps for him. 
The plaintiff then and there informed the defendants Bur¬ 
dick and Dunn that he was a member of the bar o^ the Court 
of Appeals of the District of Columbia, and was Jiot a mem¬ 
ber of the bar of the Supreme Court of the pistrict of 
Columbia. 

10. Thereafter and after many of the suits ha(|l been filed 
a ruling was obtained from the chairman of the Board of 
Examiners of the Bar Association of the District of Colum¬ 
bia to the effect that plaintiff could not appear generally 
in the cases, but could appear upon motion in each case, 
provided he associated a member of the Bar of thp Supreme 
Court of the District of Columbia on the cases.! Plaintiff 
thereupon with the consent and knowledge of tne defend¬ 
ants Burdick and Dunn associated with him the 'defendant 
Dougherty, a member of the Bar of the Suprem^ Court of 
the District of Columbia, who thereupon entered his ap¬ 
pearance as attorney of record in the cases falling within 
the agreement dated January 13, 1930, and thereafter the 
plaintiff whenever it became necessary performe4 all serv¬ 
ices required of him by the agreement, including the filing 
of briefs in the Court of Appeals of the District pf Colum¬ 
bia. 

11. The plaintiff agreed to pay said Doughert^ ten per- 
centum (10%) of all fees received by him. 

12. On, to wit, October 31, 1931 the defendant Burdick 
notified the plaintiff of a proposed cancellation of the said 
agreement of January 13, 1930. That after so informing 

the plaintiff of the proposed cancellation of the 

6 agreement, the defendant Burdick continue^ to use 

the plaintiff’s office as his Washington mailing ad¬ 
dress. | 

13. The defendant Burdick has accepted the benefits of 
the agreement dated January 13, 1930 and the services per¬ 
formed thereunder by the plaintiff and the defendant Dunn, 
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but has not compensated plaintiff in any amount for the 
services rendered by him. 

14. The plaintiff is informed and believes and therefore 
avers that the defendant Burdick after October 31, 1931 
continued to use the services of the defendants Dunn and 
Dougherty on said claims and that the defendants Burdick, 
Dunn and Dougherty have made an agreement for a new 
division of the fees on the cases covered by the agreement 
of January 13, 1930 to the exclusion of the plaintiff, and for 
the purpose of defrauding and cheating plaintiff of the fees 
to which he was entitled under the said agreement. 

15. The plaintiff fully performed all the legal services 
necessary to the prosecution of said claims, until the at¬ 
tempted repudiation of the agreement on October 31, 1930; 
the said services were greatly beneficial to the said defend¬ 
ants and absolutely essential to the successful prosecution 
of the said claims as the Act of February 13, 19*29 required 
that suits be filed in the Supreme Court of the District of 
Columbia within one vear, or on or before Februarv 13, 
1930; the plaintiff is informed and believes and therefore 
avers that the defendants Burdick, Dunn and Dougherty 
have effected settlements on a number of cases covered by 
the contract dated January 13, 1930 and have received or 
are about to receive from the United States checks, drafts 
or warrants in payment of said settlements, and have re¬ 
ceived and are about to receive the fees due Burdick and 
Dunn on account of said claims. 

16. The plaintiff is informed and believes and 

7 therefore avers that the defendant Burdick at all 
times mentioned was under contract with the claim¬ 
ants referred to in the contract dated January 13, 1930 and 
has received or will receive an amount equal to varying per¬ 
centages of any recoveries obtained on their claims under 
the War Minerals Relief Act. The plaintiff is further in¬ 
formed and believes and therefore avers that the defend¬ 
ants Burdick, Dunn and Dougherty, have the power and 
right and authority to receive from the appropriate repre¬ 
sentatives of the United States the checks, drafts or war¬ 
rants in payment and satisfaction of the settlements, judg¬ 
ments or recoveries obtained on the aforesaid claims. 

17. That under said contract dated January 13, 1930 and 
the agreement with defendant Dunn, set out in paragraph 7 
hereof there was due and payable to the plaintiff as his 
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compensation and fee accruing to him as aforesaid, and 
there is now due, owing and payable, or will bdcome due, 
owing and payable to the defendant upon the issuance of 
the checks, drafts and warrants in an amount equal to 
twenty per centum (20%) of all fees received or Receivable 
by the defendant Burdick, except on the case #50^40, Union 
Manganese Corp., in which plaintiff is entitled jto receive 
33%- of the total fee. j 

18. The defendant Burdick has stated and threatened, 
subsequently to his aforesaid agreement with the) plaintiff, 
and after the performance by the plaintiff of th<j> services 
required of him under the said contract that he >Rould not 
pay to the plaintiff the amount due him, and has repudiated 
said agreement and has refused to account to the plaintiff 
or pay plaintiff any portion of the fees already received by 
him on the cases aforesaid, and plaintiff is informed and 
believes, and therefore avers that said defendants! Burdick 
and Dunn and Dougherty intend and purport not to pay 
the amount due the plaintiff under the aforesaid agree¬ 
ments. 

8 19. Plaintiff will be remediless save in equity and 

has no full and adequate remedy at law. ! 

20. To the end therefore that the said defendants may, if 
they can, show why the plaintiff should not have tjhe relief 
herein prayed and may true, direct and perfect) answer 
make to such of the several interrogatories numbered and 
set forth in the attached appendix as by the note thereunder 
written they are respectfully required to answer, ail answer 
under oath being expressly waived, the plaintiff plays: 

1. That the United States writs of subpoena may issue 

directed to the defendants and each of them comijnanding 
them to appear herein and make answer to the exigencies 
of this bill of complaint. j 

2. That a lien in favor of the plaintiff may be impressed 
on the funds representing the payments of any and all of 
the claims equal to twenty percentum (20%) of ajny fees 
received by or due, owing or payable to the said Burdick 
and 33%% in case of the Union Manganese Corp. 

3. That the defendant Dunn be required to account and 
pay to the plaintiff an amount.equal to forty peijcentum 
(40%) of all fees received on the cases named in paragraph 
6 hereof. 
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4. That the defendant Dougherty be required to and pay 
to the plaintiff all fees received on the cases referred to 
Paragraph 6 hereof in excess of 4% of the total fee. 

5. And for such other relief as to the Court may seem 
meet and proper. 

CAMPBELL C. COCHRAN, Jr. 

HARRY FRIEDMAN, 

Attorney for Plaintiff . 

9 Washington, 

District of Columbia , ss: 

Campbell C. i Cochran, Jr., being duly sworn, says that 
he is the plaintiff in the aforesaid bill of complaint; that 
he has read the bill and knows the contents thereof and 
that the same is true to his own knowledge except as to 
matters which are stated therein to be alleged on infor¬ 
mation and belief and those matters he believes to be true. 

CAMPBELL C. COCHRAN, Jr. 

Subscribed and sworn to before me this 28th day of 
Februarv, 1933. 

[seal.] FREDERICK S. WINSTON, 

Notary Public. 

My commission expires April 28, 1935. 

Interrogatories. 

1. State which of the cases listed in paragraph 6 hereof 
have been settled and the amount of fee received bv vou on 

v % 

each case. 

2. State what amount has been paid by you to the de¬ 
fendant William H. Dunn and to the defendant A. H. 
Dougherty. 

3. State what amount has been paid by you to the de¬ 
fendant William H. Dunn and to the defendant A. H. 
Dougherty in connection with the cases listed herein. 

4. State what amount was received by you from the de¬ 
fendant Burdick to date in connection with the War Min¬ 
erals Relief cases and to what cases the amount so received 
applied. 

5. State what amount the defendant Burdick or Dunn 
have agreed to pay you or have paid you in connection 


C. C. COCHRAN, JR., VS. I. E. BURDICK ET AL 


9 


with the services on War Minerals Relief cases! and for 
what services those payments were made. 

10 6. State what, if any, connections you had with 

W ar Minerals Relief cases or with Burdick 
prior to February 7, 1930. 


or Dunn 


Note. 


The defendant Burdick is required to answer 
rogatories numbered, respectively, 1 and 2 and 3 
The defendant Dunn is required to answer i 
tories numbered 4. 

The defendant Dougherty is required to answ 
rogatories numbered 4, 5 and 6. 

Exhibit “A”. 


tihe 


inter- 
hterroga- 
er inter- 


Campbell Cochran, Esq.: 

William H. Dunn, Esq.: 

With respect to the handling of all my War jMinerals 
claims, which includes those in which I have ever been re¬ 
tained and which are at present within the control sf either 
of us, I propose that you are to prepare and file the neces¬ 
sary petitions in the Supreme Court of the District of 
Columbia and handle these claims through to completion 
and final disposition on appeal, if appeals are taken. Mr. 
Dunn has a list of my claims dated March, 1927 i o which 
should be added the Stewart-Calvert case No. 813. 

You are to file petitions in some cases in the jname of 
Mr. Cochran and others in my name giving my address as 
in Mr. Cochran’s office in the Munsev Building. 

We are to divide all the fees in all these cases, 
me and 50% to you. 

The fees to be divided include the so-called, ‘‘extras” 
as well as the regular fees and we shall cooperate to ob¬ 
tain “extras” wherever possible. 

The petitions shall be filed in my name in all jrases in 
which the $11.00 payment is sent to me by the clai 
is advanced by me for the claimant. This payment 
forwarded to you by me for the disbursement to t)re clerk 
of the Court and the Marshal/. If two or more petitioners 
are joined in one petition only one fee of $11.00 
advanced to you for disbursement. 


50% to 


burnt or 
is to be 


shall be 
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Mr. Cochran is to act as Counsel in all of these petitions 
and attend to all litigation, pleadings, motions, appeals, 
briefs, and so forth, subject to my general supervision of 
the cases, in which my name appears as attorney. 

11 Mr. Dunn is to assist Mr. Cochran and me gen¬ 
erally in collecting data, recommendations, and de¬ 
cisions of the Secretary of the Interior and preparation of 
petitions, appeals, briefs, and so forth. 

For each petition filed in my name I am to pay to you 
the sum of $5.00 to cover all stenographic and other ex¬ 
penses it being understood that any other necessary ex¬ 
penses are to be borne by you. 

This agreement supercedes and is in lieu of all other 
agreements between me and Mr. Dunn. 

Please note your acceptance of the agreement at the 
foot hereof. 

Yours very trulv, 

I IRVING E. BURDICK, 

347 Madison Ave., N. Y. City. 

Dated Jan. 13, 1930. 

Accepted. 

CAMPBELL C. COCHRAN, Jr. 

WM. H. DUNN. 

Motion of Defendant Burdick to Dismiss Bill . 

Filed March 17, 1933. 

• *••**# 


Comes now the defendant, Irving E. Burdick, and moves 
the Court to dismiss the bill of complaint in the above- 
entitled cause on the following grounds: 

1. For want of equity appearing on the face of the bill. 

2. Because plaintiff has a complete and adequate remedy 
at law. 

3. Because the contract alleged in the bill and made Ex¬ 
hibit A thereto is without consideration and unenforcible 
in that it was and is incapable of being performed by the 
plaintiff, he not being a member of the bar of the Supreme 
Court of the District of Columbia, when the contract ^vas 
entered into, or since. 
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12 4. Because said contract is void as against public 

policy. [ 

5. Because by the said contract the plaintiff was to per¬ 
form personal services on his part, which plaintiff was and 
is incapable of performing, not being a membe^ of the bar 
of the Supreme Court of the District of Columbia, and 
plaintiff had no authority to delegate to another perform¬ 
ance of such services, which he alone was engaged to per¬ 
form. 

6. Because no fact is alleged in the bill upori which any 
lien could be predicated upon any of the funds described 
in the said bill. 

7. Because even if said contract were valid, |t being for 
personal services, the defendant, Burdick, had the right 
to terminate the said contract at any time; and if the 
plaintiff upon such termination became entitled to any¬ 
thing, he would be entitled only to a reasonable sum as 
compensation for whatever, if any, services hac| been ren¬ 
dered by him to the date of the termination of the con¬ 
tract, for which an action at law would be the proper, 
complete, and adequate remedv. 

IRA E. ROBINSON, 

LOUIS TITUS, 

CHARLES L. FRAILJEY, 
Attorneys for Defendant, 
Irving E. Burdick. 

Motion of Defendant Dunn to Dismiss . 

i 

Filed March 18, 1933. | 

#*####* 

i 

Comes now William H. Dunn, one of the defendants in 
the above cause, by counsel, and prays the Court io dismiss 
the bill of complaint herein as to this defendant}, and for 
cause therefor avers: 

1. It appears from said bill of complaint that there is 

misjoinder of parties defendant for the reason that 

13 plaintiff seeks to enforce a contract made between 
himself and defendant Burdick as to which this de¬ 
fendant is neither a necessary nor proper party. 

2. It appears from said bill of complaint that there is 
misjoinder of causes of action for the reason that plain- 
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tiff seeks to enforce a contract made between himself and 
the defendant Burdick, and he also seeks the enforcement 
of an entirely separate and distinct cause of action by 
reason of an independent agreement between himself and 
this defendant. 

3. No cause of action is shown as to this defendant by 
reason of the fact that it appears from the bill of com¬ 
plaint that plaintiff performed the legal services in ques¬ 
tion for the defendant Burdick, and looked to the defendant 
Burdick for his compensation. 

4. The defendant Burdick had the right to discharge 
plaintiff at any time, plaintiff’s remedy being either for 
specific performance of the contract, for damages for the 
breach thereof^ or other appropriate action, against the 
defendant Burdick, and no cause of action lies against the 
defendant Dunn, by reason of the discharge of plaintiff 
by the defendant Burdick. 

5. The allegations in Paragraph 14 of the bill are in¬ 
sufficient to constitute a civil conspiracy so as to hold this 
defendant liable with the other two defendants, and in anv 

7 V 

event a suit based on a charge of civil conspiracy would 
be for damages at law and could not be maintained in 
equity. 

6. The allegations of paragraphs 14, 15, and 16 of the 
bill, wherein they attempt to fix liability against the de¬ 
fendant Dunn, are irrelevant and should be stricken, 

14 motion to that effect being hereby made, bv reason 
of the fact that the defendant Burdick had the right 
to employ the defendant Dunn at any time and upon any 
terms that he saw fit, and had the right to effect settle¬ 
ment of said claims and to receive fees due therefor, said 
facts being admitted in the bill, and the allegations in said 
three paragraphs attempting to fix liability upon the de¬ 
fendant Dunn bv reason of said facts, constitute no cause 
of action against this defendant. No contractual relation 
between plaintiff and said War Minerals Relief claimants 

nor community 1 of interest in the fees due from said claim- 

* 

ants between plaintiff, Burdick, and Dunn is alleged or at¬ 
tempted to be shown. 

7. The bill discloses that all the claims involved are 
claims against itlie United States in which the defendant 
Burdick had been retained as counsel by the claimants and 
who had full control thereof; that the bill discloses there 
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was no community of interest between plaintiff and the 
said War Minerals Relief claimants and the defendants 
Dunn and Burdick. It accordingly becomes immaterial in 
so far as liability against this defendant is concerned 
whether the defendant Burdick has or has not settled cer¬ 
tain of said claims and received fees therefrom and has 
repudiated his agreement with plaintiff and has refused to 
account to plaintiff or pay plaintiff any of the fees alleged 
to be due him and such alleged facts do not state nor can 
they create any liability as against defendant Dhnn. 

8. If plaintiff has any cause of action against this de¬ 
fendant, same lies in a Court of Law and not in a Court 
of Equity. 

15 9. The primary rights of plaintiff on which this 

suit in equity is brought being strictly legal, the 
mere fact that the bill prays for a discovery presents no 
ground for extending the jurisdiction of equity to compel 
the defendant Dunn to account, as no accounting in equity 
will be ordered when the relief at law is adequate. 

10. The bill fails to disclose that any fiduciary relation 
existed between plaintiff and defendant Dunn which would 
give this Court jurisdiction to require an accounting by 
Dunn to plaintiff. 

11. This suit is prematurely instituted. It affirmatively 
appears from the bill of complaint that a number of the 
cases involved are still pending and that no fees have been 
received therefrom. Accordingly plaintiff is not entitled 
to maintain said suit at this time nor to require defendant 
Dunn to make anv accounting. 

Premises considered, the said defendant Dunn prays the 
Court that the bill of complaint herein be dismissed as to 
him. 

Respectfully submitted, 

T. S. PLOWMAN, 
Attorney for Defendant Dunn. 

Motion of Defendant Dougherty to Dismiss. 

Filed March 18, 1933. 

******* 

Comes now defendant A. H. Dougherty, in proper per¬ 
son, and moves the Court to dismiss the bill of complaint of 
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Campbell C. Cochran, Jr., for insufficiency of facts to con¬ 
stitute a valid cause of action in equity. 

A. H. DOUGHERTY. 

16 Order Dismissing Bill as to A. H. Dougherty. 

Filed April 4, 1933. 

******* 

Upon consideration of defendant A. H. Dougherty’s mo¬ 
tion to dismiss bill of complaint filed in this cause, and 
after argument had thereon, it is, this 4" day of April, 
1933, 

Order- that said motion be, and the same is hereby, 
granted. 

I JAMES M. PROCTOR, 

Justice. 

Order Dismissmg Bill as to William H. Dunn , Sc. 

Filed April 5, 1933. 

******* 

On April 4, 1933, the above styled cause came on to be 
heard upon the motion of the defendant, William H. Dumi 
to dismiss the bill of complaint as to said defendant. 

Upon due consideration of said motion, it is the opinion 
of the Court that the same should be and it is hereby 
sustained. 

It is accordingly adjudged, ordered and decreed by the 
Court that the bill of complaint as to the defendant William 
H. Dunn be and the same hereby is dismissed. 

Plaintiff is granted five days from the above date within 
which to file an amended bill if he so desires. 

This April 5th, 1933. 

i JAMES M. PROCTOR, 

Justice. 

Order Granting Motion of Irving E. Burdick to Dismiss. 

Filed April 6, 1933. 

******* 

Upon consideration of the motion of the defendant, Ir¬ 
ving E. Burdick, in the above-entitled cause to dismiss the 
bill of complaint herein, it is this 6th day of April, 1933, 
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Ordered that said motion be and it is hereby 

17 granted with leave to the plaintiff to amend his said 
bill of complaint within five days. 

JAMES M. PROCTER, 

Justice. 

Order Amending Order of April 4, 1933. 

Filed April 7, 1933. 

****** * 

On April 4, 1933, the above styled cause cam^ on to be 
heard upon the motion of the defendant, A. H. Dougherty 
to dismiss the bill of complaint as to said defendant. 

Upon due consideration of said motion, it is tile opinion 
of the Court that the same should be and it is hereby sus¬ 
tained. 

It is accordingly adjudged, ordered and decreed by the 
Court that the bill of complaint as to the defendant A. H. 
Dougherty be and the same hereby is dismissed. 

Plaintiff is granted five days from the above date within 
which to file an amended Bill if he so desires. 

This April 5th, 1933. 

JAMES M. PROCTOR, 

Justice. 

Amending order of April 4, 1933. 

JAMES M. PROCTOR, J. 

Motion of Plaintiff to Dismiss. 

Filed April 10, 1933. 

******* 

Comes now the plaintiff, Campbell C. Cochran, Jr., 
through his attorney, Harry Friedman, and respectfully 
moves that the Court dismiss the Bill of Complaint, with¬ 
out prejudice to the rights of plaintiff against any 

18 and every of the parties to this suit. 

HARRY FRIEDMAN, 

I / 

Attorney for Plaintiff. 

Memorandum of Court. 

Filed May 2, 1933. J 

******* 

Decrees have already been entered dismissing this cause 
as to the defendants Dunn and Dougherty, and | decree 
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entered sustaining the motion of the defendant Burdick to 
dismiss the bill, the decrees in each case, however, granting 
leave to amend the bill within five days from the date of 
the respective decrees. 

The plaintiff now moves to dismiss the bill as to all the 
defendants but without prejudice, this motion having been 
filed within the five days above mentioned, but no amend¬ 
ment has been filed. 

In my opinion the plaintiff cannot now dismiss his bill 
without prejudice as to the matters already adjudicated 
and the motion to dismiss without prejudice will therefore 
be overruled, and an order will be entered dismissing the 
bill as to all the defendants at the cost of the plaintiff. 

! BAILEY, 

Justice. 

Order Overruling Plaintiff's Motion to Dismiss Without 

Prejudice. 

Filed May 4, 1933. 

###***# 

Upon consideration of the motion of the plaintiff in the 
above-entitled cause to dismiss the bill of complaint herein 
without prejudice to the rights of the plaintiff 
19 against any and every of the parties to this suit, 
it is, this 4th day of May, 1933, 

Ordered that said motion be and it hereby is overruled 
and denied. 

1 JENNINGS BAILEY, 

Justice. 


Decree Dismissing Bill of Complaint. 

Filed May 4, 1933. 

**#*#*# 

This cause came on to be heard at this term upon the 
motions of defendants to dismiss the bill of complaint and 
the orders of the Court granting said motions, with leave 
to plaintiff to amend said bill of complaint within five days; 
and it appearing to the Court that the plaintiff has not, 
within the said period of five days from the dates of said 
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orders granting said motions to dismiss, amended said bill 
of complaint herein, it is this 4th day of May, j.933, 

Adjudged, ordered, and decreed that the said fyill of com¬ 
plaint filed by the plaintiff herein be, and the sam^ is, hereby 
dismissed, with costs. 

JENNINGS BAILlEY, 

I Justice. 

From the foregoing decree the plaintiff, in open Court, 
prays an appeal to the Court of Appeals of the (District of 
Columbia, which is hereby allowed; and the penalty of the 
undertaking for costs on appeal is hereby fixed in the sum 
of $100, with leave to the plaintiff to deposit the ^um of $50 
with the Clerk of this Court in lieu of said undertaking. 

JENNINGS BAILEY, 

I Justice. 

I 

20 Memorandum. 

May 11, 1933.—$50 deposited by Harry Friedman in lieu 
of bond on appeal. 

I 

Assignment of Errors. \ 


Filed May 11, 1933. 


Comes now the plaintiff, Campbell C. Cochraij, Jr., by 
his attorney, and assigns as error in the above-entitled 
case the following: 

1. The Court erred in granting the defendants’] motions 
to dismiss. 

2. The Court erred in dismissing the plaintiffbill. 

3. The Court erred in holding that the plaintiff] was not 
entitled to an accounting from the defendants. 

4. The Court erred in holding that the plaintiff was not 
entitled to recover on the contract sued upon. 

5. The Court erred in holding that the plaintiff was not 
entitled to a lien upon the fees collected by the defendants. 

6. The Court erred in other respects apparent o£ record. 

HARRY FRIEDMAN, 

Attorney for Plaintiff. 
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Service of copy of the foregoing assignment of errors is 
herebv acknowledged this 11th dav of Mav, 1933. 

IRA E. ROBINSON, *M. K., 
i Attorney for Defendant Burdick. 

T. S. PLOWMAN, 

Attorney for Defendant Dunn. 

A. HAMILTON DOUGHERTY, 
Attorney for Defendant Dougherty. 

21 Designation of Record. 

Filed May 11, 1933. 

*•#***## 

Comes now the plaintiff, Campbell C. Cochran, Jr., by 
his attorney of record and designates the parts of the rec¬ 
ord which he desires to have included in the transcript of 
record in this case on appeal, said parts being considered 
sufficient for determination of the questions on appeals, and 
respectfully requests the Clerk of the Court to prepare the 
transcript of record on appeal to the Court of Appeals of 
the District of Columbia and to include therein the follow- 
in 0 * i 

1. February 28, 1933, Bill of Complaint, including all 
exhibits. 

2. March 17, 1933, Motion to Dismiss, filed by defendant 
Burdick. 

3. March 18, 1933, Motion to Dismiss, filed by defendant 
Dunn. 

4. March 18, 1933, Motion to Dismiss, filed by defendant 
Dougherty. 

5. April 4, 1933, Order dismissing Bill as to defendant 
A. H. Dougherty. 

6. April 5, 1933, Order dismissing Bill as to defendant 
W. H. Dunn, with leave to amend. 

7. April 6, 1933, Order granting Motion to Dismiss, with 
leave to amend. 

8. April 7, 1933, Order amending order of April 4, 1933 
by granting five days to amend. 

9. April 10, 1933, Plaintiff’s Motion to Dismiss without 
prejudice. 

10. May 2, 1933, Memorandum overruling plaintiff’s Mo¬ 
tion to Dismiss and for order dismissing Bill of Complaint. 
(Justice Bailey.) 

11. May 4, 1933, Order overruling plaintiff’s Motion to 
Dismiss without prejudice. 
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12. May 4, 1933, Decree dismissing Bil. of Com- 

22 plaint. Appeal noted. Bond fixed at $100 or deposit 
of $50.00 cash. 

13. May 11, 1933, Memorandum of deposit of $^0.00 cash 
in lieu of bond. 

14. May 11, 1933, Assignment of Errors. 

15. May 11, 1933, This Designation of Record. 

HARRY FRIEDMAN, 
Attorney for Plaintiff. 

Service of Copy of foregoing designation of record is 
herebv acknowledged this 11th dav of Mav, 1933. 

IRA E. ROBINSON, M. K., 

Attorney for Defendant Burdick. 

T. S. PLOWMAN, 

Attorney for Defendant Dunn. 

A. HAMILTON DOUGHERT^, 
Attorney for Defendant Dougherty. 

23 Supreme Court of the District of Columbia. 


United States of America, | 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the fbregoing 
pages, numbered from 1 to 22, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 55410 in Equity, wherein Campbell 
C. Cochran, Jr., is Plaintiff and Irving E. Burdick et al. 
are Defendants, as the same remains upon the f}les and 
of record in said Court. 

In testimonv whereof I hereunto subscribe mv nhme and 


nan 

ungt 


affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of July, 1933. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

< §lerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6024. Campbell C. Cochran, Jr., appellant, vs. Irving 
E. Burdick et al. Court of Appeals, District of Columbia. 
Filed Jul. 18, 1933. Henry W. Hodges, Clerk. 
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IN THE 

Court of Appeals, district of Columbia 

APRIL TERM, 1933 


No. 6024 


CAMPBELL C. COCHRAN, Jr., Appellant 

v . 

IRVING E. BURDICK, 

WILLIAM H. DUNN, 

A. H. DOUGHERTY, Appellees. 


BRIEF FOR APPELLANT 


STATEMENT OF CASE 


This is an appeal from the decision of the Supreme iCourt 
of the District of Columbia granting Motions to Dismiss 
the Bill of Complaint for Accounting and Discovery filed 
by Campbell C. Cochran, Jr., against Irving E. Bfirdick, 
William H. Dunn, and A. H. Dougherty. The Bill of Com¬ 
plaint alleges that the appellant, an attorney at law^ duly 
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admitted to practice in the Court of Appeals of the Dis¬ 
trict of Columbia and before the United States Depart¬ 
ment of Interior and the appellee Dunn entered into a con¬ 
tract (R. 9, 10) with the appellee Burdick, who was an at¬ 
torney at law admitted to practice in the District of Colum¬ 
bia and in the State of New York but not a resident of the 
District of Columbia. Burdick did not maintain an office 
in the District of Columbia. The contract related to the 
handling of War Minerals claims. Under it Cochran and 
Dunn were to “prepare and file the necessary petitions in 
the Supreme Court of the District of Columbia and handle 
these cases through to completion and final disposition on 
appeal, if appeals are taken.’’ The petitions were to be 
filed in the name of Burdick in all cases in which the filing 
fee was paid by the claimant or advanced by Burdick. The 
parties agreed “to divide all fees in all these cases, fifty 
per cent to you (Cochran and Dunn) and fifty per cent to 
me (Burdick).” Cochran agreed to act as counsel in all 
the petitions and attend to all litigations, pleadings, mo¬ 
tions, briefs, subject to Burdick’s general supervision of 
the cases in which he appears as attorney and Dunn agreed 
to assist Cochran and Burdick generally in collecting data, 
recommendations and decisions of the Secretary of the In¬ 
terior and preparation of petitions, appeals, briefs, and so 
forth. 

The Bill alleges that after this contract was entered into 
Cochran and the defendant Dunn performed the services 
required of them in said agreement, preparing and filing 
in the Supreme Court of the District of Columbia the cases 
listed in the Bill of Complaint, (R. 2-4); that after a num¬ 
ber of the suits were filed it was ruled bv the Board of 
Examiners of the Bar Association of the District of Colum¬ 
bia that Cochran could not appear generally in the cases 
but could appear upon motion in each of the cases provid¬ 
ing he associated a member of the Bar of the Supreme 
Court of the District of Columbia on the cases; that Coch- 
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ran thereupon with the consent and knowledge of defen¬ 
dants Burdick and Dunn associated with him the defendant 
Dougherty who entered his appearance as attorney of 
record in the cases falling within the agreement, and that 
thereafter the plaintiff, whenever it became necessary, per¬ 
formed all the services required of him by the agreement. 
(R, 53.) The Motions to Dismiss admit these alljegations. 

The parties continued under the contract for over a year 
and ten months when, on October 31, 1931, the defendant 
Burdick attempted to cancel the agreement although after 
such attempted cancellation he continued to use plaintiff’s 
office in Washington as his Washington mailing address 
(li. 5, P. 12). The Bill alleges that thereafter Burdick 
continued to use the services of the defendants Djunn and 
Dougherty on the claims and that the three defendants 
made an agreement for a new division of fees on the cases, 
to the exclusion of the plaintiff and for the purpose of de¬ 
frauding and cheating plaintiff of the fees to which he was 
entitled under the said contract. (R. 6). The Bill further al¬ 
leges that the plaintiff fully performed all the legal Services 
necessary to the prosecution of said claims until| the at¬ 
tempted repudiation of the agreement on October 3l, 1931. 
It further shows that a number of the cases have been 
settled and that defendants had received and werje about 
to receive fees in which plaintiff was entitled t<p share 
under the agreement of January 13, 1930, and tjiat the 
defendants had repudiated the agreement and have re¬ 
fused to pay the plaintiff any portion of the fees due him. 
The Bill then prayed for a lien upon the fees and for an 
accounting, and discovery and for such other relief as to 
the Court may seem meet and proper. i 

Each of the defendants filed a separate Motion to Dis¬ 
miss. The Motions are printed in the record, (R. jl0-14). 
The Motions were argued orally before Justice Proctjor and 
on April 5th, 6th and 7th orders dismissing the Bill with 
leave to amend were entered by Justice Proctor. There- 
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upon on April 10th and within the time allowed for amend¬ 
ment in the orders dismissing the Bill, the plaintiff moved 
to Dismiss Without Prejudice. This Motion to Dismiss 
was argued before Justice Bailey and on May 2, 1933, a 
memorandum issued denying the Motion to Dismiss and 
entering orders dismissing the bill. The decree dismiss¬ 
ing the Bill of Complaint appears on page 16. Justice 
Proctor rendered no written opinion as to the basis of the 
granting of the Motions to Dismiss. 

ERRORS TO BE RELIED UPON 

All of the errors assigned in the Assignment of Errors 
(R. 17) will be relied upon. These Assignment of Errors 
present two principal questions; first, does the Bill of 
Complaint set forth a cause of action in Equity against 
the defendants?; Second, is the contract of January 13, 
1930, void and against public policy? 

POINTS OF LAW AND AUTHORITIES 

1. Appellant’s only remedy is in equity. 

Calvert v. Bradley (16 How. 580) 

Burch v. United States ex rel Keppler, (40 Ap¬ 
peals D. C. 156) 

White v. Connecticut General Life Insurance Co., 
(34 Appeals D. C. 460) 

2. Equity has concurrent jurisdiction in all matters of 

partnership accounting. 

Dingam v. Henry, (51 Appeals D. C. 339) 

Lindley on Partnership, (2nd Am. Ed. p. 118) 

1 C. J. 614 

Stockman v. Fagan, (58 Appeals D. C. 240) 

3. A bill in equity for an accounting is proper to settle 

accounts of attorneys associated on cases. 

Earle v. Myers, (207 U. S. 244) 


Valdes v. Larinaga, (233 U. S. 706) j 

Consaul v. Cummings, (222 U. S. 262) 

McGowan v. Parish, (237 U. S. 285) 

4. The contract sued upon violates no rule 6f public 
policy. 

(2 R. C. L. 940) 

B. & 0. Southwestern Railroad Co. v. Voigt, 
(176 U. S. 505) 

i 

ARGUMENT 

I 

Appellant's Only Remedy Is In Equity 

The contract of January 13, 1930, is a joint Contract 
between Cochran and Dunn on the one part and Burdick 
on the other part. Cochran and Dunn are joint Obligees. 
Cochran could not sue on this contract in law because a 
suit on a joint obligation can not be brought by duly one 
of joint obligees. 

Calvert v. Bradley (16 How. 580). 


The Bill specifically alleges that Dunn and Dougherty have 
entered into a new agreement with Burdick for t)ie pur¬ 
pose of cheating and defrauding the plaintiff, so that it 
would be impossible for Dunn to join with Cochrhn in a 
suit under the contract of January 13, 1930. This allega¬ 
tion shows fraud, always a proper subject for equity jur¬ 
isdiction. i 

The Code provisions, Title 24, Section 261-266, pealing 
with suits upon joint obligations relate only to procedure 
in actions against joint obligors and not in actions by joint 
obligees. The Code does not permit one of joint obligees 
to sue or compromise a joint right. 

Burch v. United States , ex rel Keppler (40 Abpeals 
D. C. 156). | 

White v. Connecticut General Life Insurance Com¬ 
pany (34 Appeals D. C. 460). j 
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Equity Has Concurrent Jurisdiction In All Matters of 

Partnership Accounting 

The relationship created by the contract of January 13, 
1930, was that of a special partnership. The parties to 
the contract were associated in the prosecution of cases. 
They were engaged in a common enterprise for mutual 
benefit. Such an arrangement between attorneys consti¬ 
tutes a special partnership. 

Dingam v. Henry (51 Appeals D. C. 339). 

Lindley on Partnership , 2nd Am. Ed., p. 118. 

The parties to the contract being partners it is funda¬ 
mental that Equity has jurisdiction to settle any disputes as 
to matters of accounting under the partnership arrange¬ 
ment. The fundamental rule is that Equity has concurrent 
jurisdiction in law in all matters of accounting. Stock- 
man v. Fagan , (58 Appeals, D. C. 240). This Court in 
that case quoted with approval 1 C. J. 614 as follows: 

“So uniformly have courts of equity assumed juris¬ 
diction of matters of account , that the rule in general 
terms is now established that they have concurrent 
jurisdiction in all matters of account, and this applies 
to cases involving accounts , whether arising ex con¬ 
tractu or quasi ex contractu.” 

A Bill in Equity for an Accounting is Proper to Settle 
Accounts of Attorneys Associated in the 
Prosecution of Cases 

A bill in equity for an accounting is proper to settle the 
accounts in any case in which there is an association of 
attorneys in the prosecution of cases and a dispute as to 
the division of the fee and such suits have been allowed 
consistently in the courts of this jurisdiction. The action 
of this Court has met with the approval of the Supreme 
Court of the JUnited States. A bill in equity for an ac- 
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counting will lie even though all that is asked is| a money 
judgment. 

Earle v. Meyers (207 U. S. 244). 

Valdes v. Larinaga (233 U. S. 706). 

Consaul v. Cummings (222 U. S. 262). 

McGowan v. Parish (237 U. S. 285). 


It should be noted that in the contract of January 13, 
1930, the parties agree “to divide all fees, 50% toj you and 
50% to me.” This is entirely different than an agreement 
with a client to obtain an amount equal to a portion of 
any recovery. The contract resulted in an equitable as¬ 
signment of a portion of these specific fees as if a'jid when 
received by Burdick and a bill for an accounting is proper. 
The facts are exactly similar to those in the Earle and 
Consaul cases. 

In Consaul v. Cummings, supra, one Edmonds had a 
number of claims before the Court of Claims. joined 


Moyers under an agreement in which they agreed to act 
“as special partners to prosecute these claims in Congress 
and before the Court.” The fees were to be divided 


equally. The contract also stipulated that Moyer^ should 
represent him (Edmonds) and to that end “be associated 
in the prosecution of the claims as joint attorney of rec¬ 
ord.” Edmonds became incapacitated in 1891, a^id died 
in 1896. Movers collected a large amount on the settle- 
ment of the claims in 1899 and Edmonds’ administrator 
made claim for settlement and filed a bill for an accounting 

l 

in Equity, the same as is done in this case. The court or¬ 
dered an accounting and this action was ultimately ap¬ 
proved by the Supreme Court of the United State^. 

In Earle v. Meyers (supra), the action was a bill in equity 
for an accounting for a division of fees between an at¬ 
torney and the administrator of one Causten. The agree¬ 


ment sued upon was one by which Earle was permitted 
to continue to use papers belonging to Causten in consid¬ 
eration of the payment of “25 percentum of all fees which 
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he should receive on account of these claims.” The plain¬ 
tiff sought only a money judgment. Equity allowed the 
accounting and this was approved by the Supreme Court 
of the United States. There was no charge of fraud or 
claim of lien, as in the case here involved, and yet a bill 
in equity was held proper. (See Waggaman v. Earle , 25 
App. D. C. 582.) 

Valdes v. Laritiaga (supra) was a case in equity for an 
accounting for a division of fees between two persons in¬ 
terested in obtaining a water franchise. Valdes proposed 
to interest Larinaga “in the profits of said concession 
in the amount of a 10%.’’ Larinaga accepted this offer. 
A bill in equity was brought for an accounting. Objection 
was made on the ground, among others, that the plaintiff 
had an adequate remedy at law. Supreme Court of the 
United States said: 

“* * * it is objected in the first place that the 

case is not one for equitable relief. But whether the 
contract created a partnership * * * as argued by 
the appellee, or not , it gave the appellee an equitable 
interest in the concession to the extent of securing his 
share of the profits , if any , and attached to these profits 
specifically if and when they came into being.” 

The Supreme Court cited Barnes vs. Alexander, (232 
U. S. 117.) That case was for an accounting of property 
received in settlement of certain mining suits and for a 
recovery of one-fourth of same. The suit was between at¬ 
torneys associated in the prosecution of the mining suits 
under an agreement by which “one-third of the fee” would 
go to the plaintiff. In that case the Supreme Court said: 

“He (Barnes) promised only that if, when and as 
soon as he should receive, an identified fund, one-third 
of it should go to the appellees. But he promised 
that. At the latest, the moment the fund was received 
the contract attached to it as if made at that moment. 
It is an ancient princple even of the common law that 




words of covenant may be construed as a gr^nt when 
they concern a present right. * * * And it is one 

of the familiar rules of equity that a contract to con¬ 
vey a specific object even before it is acquired will 
make the contractor a trustee as soon as he gelts a title 
to the thing. Mornington v. Keane, 2 DeG. & J. 292, 
313. Holroyd v. Marshall, 10 H. L. C. 191, 211. 

“The obligation of Barnes was as definitely limited 
to payment out of the fund as if the limitation had been 
stated in words, and therefore creates a lien ifpon the 
principle not only of Wylie v. Coxe, supraJ but of 
Ingersoll v. Coram, 211 U. S. 335, 365-368, which cites 
it and later cases.” I 

i 

i 

I 

It is apparent from the foregoing that in cases| of dis¬ 
putes between attorneys relating to fees earned in cases 
in which they were jointly interested and in which there 
was an agreement to divide fees, as there was in the instant 
case, an equitable lien attaches the moment the fee is re¬ 
ceived and a bill in equity is proper to obtain an account¬ 
ing for the fees earned and due under the contract. 

The Contract Sued Upon Violates No Rule of 

Public Policy 

The defendant Burdick contended in the motion to dis¬ 
miss that the complaint be dismissed for the reason, among 
others, that the contract was incapable of performance by 
plaintiff, that it was against public policy and that Surdick 
could have terminated the contract at any time, inj which 
event the plaintiff’s sole remedy would be at law. 

These contentions are based upon the theory that be¬ 
cause the plaintiff was not a member of the bar of the 
Supreme Court of the District of Columbia, he coijld not 
legally enter into a contract to conduct legal proceedings 
in the Supreme Court of the District of Columbia and could 
not therefore perform all the acts required of him under 
the contract. The defendant’s contention on this point is 
contrary to the well-established practice in the tlnited 
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States for attorneys in one jurisdiction to appear in juris¬ 
dictions other than the one in which they are admitted to 
the bar. It is the general practice of courts of record in 
the several states to permit members of the bar in other 
states to appear as counsel on trial or argument of causes. 
No license is necessary or proper for that purpose; the 
usual and proper practice being for the court in which the 
case is pending to grant leave ex gratis for the occasion. 
(2 R. C. L. 940.) Burdick knew that Cochran was not a 
member of the bar of the Supreme Court of the District 
of Columbia and he also must be charged with the knowl¬ 
edge of the practice of the courts in such cases. The con¬ 
tract provided that Burdick, who was a member of the bar 
of the Supreme Court of the District of Columbia, would 
be the attorney of record on all cases in which the filing 
fee was sent by the claimant or advanced by Burdick. Any 
action on those cases by Cochran was “subject to my (Bur¬ 
dick's) supervision of the cases.” 

Cochran was justified in relying upon the usual practice 
of having some member of the bar of the Supreme Court of 
the District of Columbia appear as the attorney of record, 
for which purpose he, “with the consent and knowledge 
defendants Burdick and Dunn associated with him the de¬ 
fendant Dougherty” and after associating Dougherty in 
the cases “Cochran performed all services required of 
him by the agreement” (R. 5). (See Bachman v. Laic son, 
109 U. S. 659). It should be borne in mind that Cochran 
was an attorney at law and was duly admitted to practice 
before the Court of Appeals of the District of Columbia 
and a contract made bv him to render legal services and 
to appear in the Supreme Court of the District of Colum¬ 
bia, is no different than a contract made by him to appear 
in the Supreme Court of New York or Pennsylvania. 

There is no violation of anv rules of the Court nor is Cocli- 

% 

ran guilty in any manner of contempt of court. The con¬ 
tract contemplated appearance on a group of cases, all 
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of which were of the same general type—claims arising 
under the War Minerals Relief Act. In this connection 
it should be noted that under the Act of February 13, 1929, 
the jurisdiction of the Supreme Court of the District of 
Columbia is to review questions of law on cases coming 
from the administrative branch of the Government, in 
which administrative branch Cochran was permitted to 
practice. The fact that Cochran did perform the services 
required of him after, with the consent of Burdick, he 
associated with him a member of the bar of the District 
of Columbia as requested by the Bar Examiners shows 
conclusively that there was nothing improper and that the 
contract was possible of performance. 

As Mr. Cochran’s agreement to appear in these cases in 
the Supreme Court of the District of Columbia is in ac¬ 
cordance with the general practice and custom it ban not 
be said that his contract was impossible of performance 
or void because against public policy. 

Cochran clearly had the right to practice as an attorney 
in the District of Columbia and to hold himself out as an 
attorney at law since he was a member of the Bar! of the 
Court of Appeals; that his action in so doing was 'proper 
is shown by the unsuccessful effort which has been made by 
the American Bar Association to have enacted a Statute 

i 

which would prevent attorneys admitted to practice before 
this Honorable Court from holding themselves out as at¬ 
torneys at law. See Volume 57, American Bar Associa¬ 
tion Reports, page 556. 

Burdick, a member of the Bar of the Supreme Court of 
the District of Columbia, knew Cochran was not a mem¬ 
ber of that Bar. He must be charged with knowledge of 
the custom of attorneys appearing in courts other than the 
court in which they are admitted to practice. The con¬ 
tract was clearly possible of performance and -was actu¬ 
ally performed by Cochran by associating with him a local 
member of the bar, the defendant Dougherty. This was 
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done with the knowledge and consent of Burdick. The 
suit is not a suit for specific performance of a contract 
which has not been performed but for an aceounting of the 
profits under a contract which has been performed by the 
plaintiff. The services have been rendered and Burdick 
has obtained the benefits thereof. He now endeavors to 
avoid the burden of the contract although he has accepted 
the benefits thereof. Public policy, instead of avoiding 
the contract, requires that Burdick be required to pay for 
the benefits he has received. The contract was not one 
in violation of law; was not one impossible of perform¬ 
ance. It was performed. Under these circumstances Bur¬ 
dick, Dunn and Dougherty should be made to account for 
the fees received by them under the contract. It must be 
assumed that the parties to this contract being attorneys 
knew the rights of each other and did not intend to do any¬ 
thing improper or contract to do anything improper; nor 
does the record show that any improper action was done 
in connection with the cases. If there is anything improper 
in this case it is the action of the appellees in attempting to 
void the contract after they have received the benefits 
thereof. 

That the rule of public policy cannot be invoked in such 
circumstances is clearlv shown by the decision of the Su- 
preme Court of the United States in Baltimore and Ohio- 
Southwestern Railroad Company v. Voigt, (176 U. S. 498, 
505) in which the Supreme Court said: 

4 ‘The principles declared in those cases are salutary, 
and we have no disposition to depart from them. At 
the same time it must not be forgotten that the right 
of private contract is no small part of the liberty of 
the citizen, and that the usual and most important 
function of courts of justice is rather to maintain and 
enforce contracts, than to enable parties thereto to 
escape from their obligation on the pretext of public 
policy , unless it clearly appear that they contravene 
public right or the public welfare. It was well said by 
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Sir George Jessel, M. R., in Printing &c. Co. v. Samp¬ 
son, L. R. 19 Eq. 465: 4 It must not be forgotten that 
you are not to extend arbitrarily those rules which say 
that a given contract is void as being against public 
policy, because if there is one thing which mpre than 
another public policy requires it is that men of full 
age and competent understanding shall have the ut¬ 
most liberty of contracting, and that their contracts, 
when entered into freely and voluntarily, shall be held 
sacred, and shall be enforced by courts of justice. 
Therefore, you have this paramount public policy to 
consider—that you are not lightly to interfere with 
this freedom of contract’.” 

CONCLUSION 

i 

i 

It is respectfully submitted that the Bill of Complaint 
clearly sets forth the cause of action in Equity; that plain¬ 
tiff is entitled to an accounting from the appellees [for the 
fees earned on cases covered by the partnership agreement 
and that the contract sued upon violates no rule of public 
policy; that it was performed; and that appellees l^ave ob¬ 
tained the benefits of the contract and are now endeavoring 
to deprive the plaintiff of his portion thereof. 

It is respectfully submitted that the decree of the Su¬ 
preme Court of the District of Columbia granting tjhe Mo¬ 
tions to Dismiss and dismissing the Bill be reversedi 


Harry Friedman^ 



Washington^ D. C. 


Howe P. Cochran, 
Of Counsel. 
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No. 6024. 


Campbell C. Cochran, Jr., Appellant, 

vs. 

Irving E. Burdick, William H. Dunn, 
A. H. Dougherty, Appellees. 


BRIEF FOR APPELLEE, IRVING E. BURDI 


CK. 


STATEMENT OF THE CASE. 

This case comes here on appeal from a decree dis¬ 
missing-, upon the motion of appellees, a Bill in Ebuity 
brought by appellant, the plaintiff below, against 
Irving E. Burdick, William IT. Dunn and A. H. Dough¬ 
erty, appellees here. The purpose of the action was 
to establish a lien upon certain legal fees alleged to 
have been paid or to be due to the defendant Burdick, 
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for an accounting from defendant Dunn, and for the 
recovery of certain moneys from defendants Dunn and 
Dougherty. 

FACTS ALLEGED IN TKE BILL. 

The allegations in the Bill, briefly stated, are sub¬ 
stantially as follows: 

1. That appellant, a resident of Virginia, is an at- 
torney-at-law, with his principal office in the City of 
Washington, District of Columbia. He is admitted to 
practice before the Court of Appeals of the District of 
Columbia and before the Department of the Interior, 
but is not admitted to practice before the Supreme 
Court of the District. (R. 2-4.) 

2. That defendant Burdick is an attorney, residing 
in the City of New York, and is admitted to practice 
before the Supreme Court of the District of Columbia, 
although he has no office in the District. Defendant 
Dunn is an accountant in the District of Columbia, en¬ 
gaged in the prosecution of claims arising under the 
War Minerals Relief Act. Defendant Doughortv is an 
attorney-at-law engaged in practice in the District of 
Columbia and admitted to practice before all the courts 
of the District. (R. 2.) 

3. That defendant Burdick was interested as an 
attorney in a large number of war mineral relief claims 
and was in need of the services of an attorney in the 
District of Columbia to prepare and file for him peti¬ 
tions in the Supreme Court of the District covering 
these claims. (R. 4.) Prior to January 13, 1930, the 
defendant Burdick sought out appellant and asked him 
to prepare such war mineral cases for Burdick. At 
that time appellant told Burdick that he was not a 
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member of the bar of the Supreme Court of the Dis¬ 
trict. of Columbia. (R. 5.) 

4. That notwithstanding the fact that appellant was 
not admitted to practice before the Supreme Court ol 
the District of Columbia and that appellant informed 
Burdick of such fact, nevertheless Burdick and th^ ap¬ 
pellant and the defendant Dunn entered into a contract, 
a copy of which is attached to the Bill. (R. 9.) This 
contract, amongst other things, provides that the appel¬ 
lant, although not a member of the bar of the Supreme 
Court of the District of Columbia, should do the fol¬ 
lowing things: 

i 

(a) Prepare and file the necessary petitions in the 
Supreme Court of the District, of Columbia and 
handle these claims through to completion (R. 

9). 

(b) To file petitions in some of these cases in the 

name of appellant and others in the name of 
Burdick. (R. 9.) ! 

(c) To act as counsel in all of these petitions, attend 
to all litigation, pleadings, motions, appeals, 
briefs, etc. (R. 10.) 


The contract further provides that Burdick wa|s to 
receive one-half of all fees in the cases, and the appel¬ 
lant and the defendant Dunn, together, the other half. 

5. The cases covered by this contract are listed in 
the Complaint. They comprise, in all 47 separate 
cases. (R. 3, 4.) 

6. That after manv of the suits had been filed, a rul- 
ing was obtained from the chairman of the Board of 


Examiners of the Bar Association of the District of 


Columbia to the effect that appellant could not appear 
generally in the cases, but could appear upon motion in 
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each case, provided he associated a member of the bar 
of the Supreme Court of the District of Columbia in 
the cases . 1 That, with the consent of defendants Bur¬ 
dick and Dunn, the appellant associated with him the 
defendant Dougherty, a member of the bar of the 
Supreme Court of the District of Columbia, who, there¬ 
upon, entered his appearance as attorney of record 
in all cases; and that thereafter appellant, whenever 
it becalne necessary, performed all services required by 
him bv the agreement. 

7. That appellant fully performed the legal services 
necessary to the prosecution of said claims until Octo¬ 
ber 31, 1930, when the defendant Burdick notified 
plaintiff of the cancellation of the contract. 

8. That Burdick has received some fees in these 
cases and will, in future, receive other fees, and that 
Burdick has advised appellant that lie will not pay him 
anything on account of services rendered under the 
contract. 

9. The Bill prays that a lien in favor of plaintiff may 
be impressed on the funds representing fees already 
paid or to be paid. That defendant Dunn be required 
to account to plaintiff for his portion of all fees, and 
that defendant Dougherty be required to pay plaintiff 
a portion of the fees received by Dougherty. 

DEFENDANTS’ MOTIONS TO DISMISS. 

Each of the defendants filed a motion to dismiss the 
Bill. The motion of Burdick was based upon the fol¬ 
lowing grounds: 

1. Want of equity. 

2. An adequate remedy at law. 
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3. Invalidity of the contract sued upon being 1 with¬ 
out consideration in that appellant could not 
perform tlie contract because he was not a mem¬ 
ber of the bar of the Supreme Court of tin? Dis¬ 
trict. 

4. Invalidity of the contract as against public pol- 
icv. 

5. Lack of any averment upon which to predicate a 
lien. 

6. Because the contract being for personal service 
might be terminated at any time and wh^n so 
terminated plaintiff’s sole remedy would b|e for 
the reasonable value of services already ren¬ 
dered. (R. 10, 11.) 

After argument, the motions of all three defendants 
to dismiss were granted, with leave to appellant to 
amend within five days (R. 14, 15). Plaintiff dicjl not 
amend, and the. Court entered a final decree dismiss¬ 
ing the Bill, from which the appellant has 
(R. 14, 15, 16.) 

ARGUMENT. 

I. 

The Contract is Void as Against Public Policy. 

Appellant is an attorney residing in Virginia with 
his principal office in Washington. He was admitted 
to practice before the Court of Appeals of the District 
and before the Interior Department. Although appel¬ 
lant’s principal office was in Washington and he Obvi¬ 
ously carried on his professional activities there, he 
was not admitted to practice before the Supreme Court 
of the District of Columbia. Whether he was not ad- 
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mitted to practice before that court from choice or be¬ 
cause of ineligibility does not appear, but notwith¬ 
standing that appellant was not a member of the bar 
of the Supreme Court of the District of Columbia, he 
agreed to file in that court petitions ‘ ‘ in his own name” 
in some of the 47 cases covered by the contract, to 
“act as counsel in all” of them and “to attend to all 
litigation, pleadings, motions' 9 etc. which might be 
required for the prosecution of these cases before that 
court. Appellant thus made an unequivocal agree¬ 
ment without condition or reservation to perform ser¬ 
vices which he could not legally perform. This propo¬ 
sition is so plain that it requires no argument or cita¬ 
tion of authorities in its support. 

Paragraph 7 of Rule 14 of the Rules of the Supreme 
Court of the District of Columbia provides: 


“ 7 . iSave where a party appears in proper per¬ 
son every declaration or other pleading and every 
motion filed in a cause shall be signed individ¬ 
ually bv one or more attorneys of record, and such 
signatures shall be considered as a certificate bv 
each attorney that he has read the pleading or 
motion so signed by him; that upon the instruc¬ 
tions laid before him regarding the case there is 
good ground for the same; that no scandalous 
matter is inserted in the pleading or motion and 
that it is not interposed for delay.” 


Tfie contract was thus in direct violation of this rule 
of court. To contract to violate the rules of court is 
as vicious and as much against public policy as to con¬ 
tract to violate a statute. A contract to violate a stat¬ 
ute has been declared by this court to be against public 
policy. 



Iii Parrish v. Craig, 40 App. D. C. 138, a contract to 
give financial aid to a litigant against the United States 
within the proscribed period by one who had been a 
former official of the Government and prohibited by 
law from giving such aid within two years afterl leav- 
ing the public service, was held void as against fiublic 
policy. 

All courts of record have a right to determine who 
shall be admitted to practice before them. 

2 R. C . L. p. 941: 

“ * * * The right to say who shall, as attorneys, 
be recognized as officers of the courts, vested in 
the courts, is as much the law of the land, alid of 
as much dignitv as such, as anv law found ill the 
constitution or statutes. It does not depend upon 
either the constitution or statutes for its existence, 
but exists in all courts of record unless restricted 
or taken away by express legislation.” 

Manifestly, no person can contract to divest a cfourt 
of record of its right to say who shall practice before 
it, and it is just as much a violation of public policy 
to make a contract for the violation of a rule of court 
as to make a contract for the violation of a statute. 
A contract such as the one at bar to violate the rules 
of court is, therefore, void as a flagrant violation of 
public policy. | 


The Contract Was Incapable of Performance by Ap¬ 
pellant and Therefore Without Consideration and 
Void. 

Appellant could not perform his part of the contract 
without violating the Rules of the Supreme Court of 
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the District of Columbia and without, in effect, com¬ 
mitting a contempt of court. It was, therefore, legally 
impossible for appellant to do what he had contracted 
to do. A promise to do that which is legally impos¬ 
sible does not constitute a consideration for a promise 
on the part of the other party to the contract. 13 C. 
J., p. 330, Sec. 177, and see Note 14 (a). 

It is true, as alleged in the Bill, that at the time the 
contract was made appellant informed Burdick that 
he was not'a member of the bar of the Supreme Court 
of the District of Columbia. It is incredible that Bur¬ 
dick, a member of the bar of the Supreme Court of 
the District, in good standing, should have made a 
contract with another person, not a member of the bar, 
requiring such other person to perform services which 
could only be performed by a member of the bar. But 
accepting the allegation as true, it can have no effect 
whatever upon the invalidity of the contract. Bur¬ 
dick’s knowledge that appellant could not perform the 
contract can not have the effect of making legal what 


otherwise would be illegal. Where the impossibility 
of performance of a contract is known to both parties 
at the time of the making of the contract, one of the 
essentials of a valid contract, namely, a legal consid¬ 
eration, is lacking. 


III. 

Reply to Appellant’s Argument that No Rule of Pub¬ 
lic Policy Was Violated by the Contract in Ques¬ 
tion. 

Appellant’s entire contention on this point may thus 
be stated in a few words. It is that appellant could 
properly contract to conduct litigation in the Supreme 
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Court of the District of Columbia notwithstanding that 
he was not. a member of its bar, because it is “the 
general practice of the courts of record of the several 
states to permit members of the bar in other stales to 
appear as counsel on the trial or argument of causes.” 

But whether the court before which a case is pend¬ 
ing will or will not permit a member of the tyir of 
another jurisdiction, who is not a member of its own 
bar, to appear before it in that particular case rests 
entirely in the discretion of the court. The general 
rule of comitv whereby courts permit visiting attor- 
neys from other jurisdictions to appear in indiv dual 
cases has never been applied to circumstances such as 
presented in this case, where the attorney seekiijg to 
appear has his principal office within the jurisdiction 
of the court before which he is not admitted to prac¬ 
tice and where he undertakes to appear, not in an iso¬ 
lated case, but in 47 separate cases, aggregating ljiore 
cases than many active practitioners have on hand at 
one time. If appellant may appear in 47 cases, there 
is no reason why he might not continually appear in 
any number of cases, and having his principal office 
in the District of Columbia, he would thus be pertnit- 
ted to conduct the main part of his practice before a 
court where he is not admitted. 

Appellant not only executed the contract in complete 
disregard of the rights of the Supreme Court of the 
District of Columbia, but actually attempted to calrry 
out this unlawful contract without even applying to 
the court for permission to appear. Appellant affirm¬ 
atively alleges in his Bill that he filed petitions in 
many of the suits in question in the Supreme Court 
of the District, and that he performed all the services 
required by his agreement, and entirely fails to allege 
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that lie obtained permission from the court to appear 
and act as such attorney even in a single one of the 
47 cases. It is obvious that had he ever applied to 
the court as a visiting* lawyer to appear in these 
cases, and had the facts been known to the court that 
he maintained his office in the District of Columbia, 
and that he was attempting to appear in 47 separate 
cases, and that he had made a contract to so appear, 
the court would have denied such permission. That 
a contract against public policy cannot be made the 
basis of an action in court is so well established that 
an extensive collation of authorities is unnecessarv. 


Brooks v. Cooper (X. J. Eq.), 21 L. R. A., 617. 

In this case the court refused recovery on a con¬ 
tract heldjto be void as against public policy because 
its purpose was to contravene a statute. The court 
said: 


4 4 


# * 


An agreement contrary to public policy 
is likened by the authorities to a conspiracy. The 
viciousness of it is in the intention, and, once being 
found to be such, the law cannot presume that they 
are without the effect intended by the parties, in 
order ito confer upon them the qualitv of enforce- 
abilitv. * * 
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It is of no consequence whether what was actually 
done under the contract was legal, the contract was 
void because it obligated the appellant to perform 
illegal acts. The terms of a contract and not what 
may lie done under it determine its validity or inva¬ 
lidity. 

In Arlington Hotel Co. v. Ewing , 38 L. R. A. (N. 
8.), 842 (Tenn.), an attorney entered into a contract 
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to suspend the enforcement for a specified tim^ of a 
statute prohibiting* the sale of intoxicating liquor. 
The only acts performed by the attorney under that 
contract were legal, in that he defended the prosecu¬ 
tions brought under the statute. Nevertheless, the 
court said: 

“* * * It certainly would not be a violation 
of law for an attornev to defend every such suit, 
* * * and Mr. Ewing’s (the attorney) evidence 
shows that this was substantially all that he did; 

These acts, of course, were not, in and of 
themselves, illegal. It is laid down, however, that 
if a contract can by its terms be performed law¬ 
fully, it will be treated as legal, even if performed 
in an illegal manner; while a contract entered into 
with intent to violate the law is illegal, even if the 
parties may, in performing it, depart from the con¬ 
tract, and keep within the law. ’ ’ 

The court further said: 


“As we have stated, there is no lawful means 
whereby the operation of a valid criminal statute 
can be suspended. As we have said, the purpose 
of this contract was to effect such nullification of 
a valid law. Therefore, although such acts as were 
done by Mr. Ewing were, in themselves, legal, yet, 
their purpose being to further and promote an 
illegal contract, they could not be such acts ^s the 
law would aid him in obaining compensation for.” 


A Contract Contravening Public Policy in Part is Void 

in Its Entirety. 

Finally, even if a portion of the services agreed to 
be performed by appellant might have been legally 
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rendered,!such as preparing petitions, etc. out of court, 
that fact would not affect the invalidity of the agree- 
ment, because it is well settled that even if part of the 
consideration of a contract be valid, nevertheless, if 
any portion of it be void as against public policy, the 
whole is void. 

Parrish v. Craig , 40 App. D. 0. 138. 

Ilazelton v. Sheckells, 202 U. S. 71. 

It follows from what has been said that the contract 
sued on is void as against public policy, and the Bill 
was properly dismissed by the court below on that 
ground. 

CONCLUSION. 

It is respectfully submitted that the decree of the 
court below should be affirmed. 

Louis Titus, 

Ira E. Robin sox, 

Charles L. Frailey, 
Attorneys for Appellee 
Burdick. 
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Statement of the Case as it Affects the Appellee, 

William H. Dunn 

i 

This suit was filed in equity and was based upon a 
certain contract, entered into by the appellee, Burdick, 
an attorney, with the appellant, Cochran, an attorney 
and appellee; Dunn, an accountant. It concerned the 
filing and prosecution of certain law suits in whiph the 
appellee, Burdick had therefore been retained asj coun¬ 
sel. It apparently seems from the contract h^re in 
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question (R. p. 9) that the suits were being prosecuted 
by Burdick on a contingent basis. He employed Coch¬ 
ran to act as counsel and attend to the preparation and 
filing of the suits and in the same agreement employed 
Dunn to assist Cochran and himself in the preparation 
of the suits in the matter of collecting data, etc. 

This contract was dated January 13,1930, and by its 
terms, Burdick agreed to divide the fees in the suits in¬ 
volved upon a basis of fifty per cent to Burdick and 
fifty per cent to Cochran and Dunn. Simultaneously 
with the execution of said agreement, Cochran and 
Dunn agreed to divide between themselves all amounts 
received under the contract with Burdick on the basis 
of forty per cent to Cochran and sixty per cent to 
Dunn. 

It appears from the bill of complaint that at the time 
of the execution of the agreement with Burdick, Ap¬ 
pellant Cochran advised Appellees Burdick and Dunn 
that he had been admitted to practice before the Court 
of Appeals of the District of Columbia, but had not 
been admitted to practice before the Supreme Court 
of the District of Columbia; that after many of the 
suits involved in the agreement of January 13, 1930, 
had been filed, a ruling was obtained from the Chair¬ 
man of the Board of Examiners of the Bar Association 
of the District of Columbia to the effect that appellant 
could not appear generally in the cases, but could ap¬ 
pear upon motion in each case, provided he associated 
a member of the bar of the Supreme Court of the Dis¬ 
trict of Columbia on the cases; that thereupon, with 
the knowledge and consent of Burdick and Dunn, ap¬ 
pellant associated with him the appellee, Dougherty, 
a member of the bar of the Supreme Court of the 
District of Columbia, who thereupon entered his ap- 


pearance as attorney of record in cases involve^ within 
the agreement of January 13, 1930; that thereafter 
appellant performed all services required of jhim by 
said agreement until October 31, 1931, on whi^h date 
Burdick notified appellant of a proposed cancellation 
of the agreement of January 13, 1930; that Burdick 
repudiated said agreement and has refused to 4ccount 
to pay appellant any portion of the fees already re¬ 
ceived bv him on the cases aforesaid. 

•> 

The bill further alleges that after October 31, 1931, 
Burdick “continued to use the services of the defend¬ 
ants Dunn and Dougherty on said claims and tlfat the 
defendants Burdick, Dunn and Dougherty hav^ made 


an agreement for a new division of the fees c 
by the agreement of January 13,1930, to the ex< 
of the plaintiff, and for the purpose of defraudb 
cheating plaintiff of the fees to which he was e 
under the said agreement” (R., p. 6). 

The bill prays, as to appellee Dunn, for an account¬ 
ing by him and for payment to appellant of forty per¬ 
cent of all fees received on the cases involved. 


Dvered 
:lusion 
ig and 
ntitled 


Appellee Dunn filed motion to dismiss the bill of 
complaint as to him (R., p. 11) which motion w^s sus¬ 
tained by the Court and the bill ordered dismissed as 
to said appellee, with leave for appellant to 4 men d 
within five days. Appellant did not amend but Vithin 
the five-day period filed motion to dismiss the suit 
without prejudice, which was denied by the Court (R., 

p. 16). | 


Point One 


The agreement of January 13, 1930, upon whi^h the 
suit is based, was void as against public policy, ind if 
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not void, Burdick had the right to discharge his at¬ 
torney, the appellant Cochran, at any time. 

It is anticipated by counsel for this appellee that 
the propositions of law embraced in the foregoing point 
will be so thoroughly briefed and argued by counsel 
for appellee Burdick that neither an extended argu¬ 
ment nor citation.of authorities in support thereof 
will here be attempted. It is deemed sufficient to point 
out that if the Court considers either of such proposi¬ 
tions correct,;appellant’s case as to this appellee must 
necessarily fail. If the contract was void, no liability 
could attach thereunder against Burdick, and of neces¬ 
sity, the suit being based upon said contract, no liability 
could attach to this appellee. 

If Burdick had the right to discharge his attorney, 
Cochran, at any time, such action cannot be made the 
basis of a suit against Dunn, the co-obligee with Coch¬ 
ran under such contract, appellant’s remedy, if any, 
being against Burdick. Upon the cancellation of said 
agreement by Burdick on October 31,1931, Dunn ceased 
to have any interest in the fees to be realized from the 
cases involved by the terms of the contract, and nothing 
is alleged in the bill to fix liablity by Dunn to Cochran 
under such cancelled contract. 

Point Two. 

The action of the lower Court in dismissing the suit 
as to the appellee Dunn was correct. 

An analysis of the allegations of appellant’s bill of 
complaint discloses that the foundation of the suit is 
the contract Entered into with Burdick on January 13, 
1930. It is attempted to make the appellee Dunn a party 
by reason of a new and independent agreement, en¬ 
tered into between appellant and said appellee, whereby 
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said parties agreed to divide between themselves the 
fees received under the agreement with Burdick and on 
the basis of forty per cent to appellant and sixty per 
cent to Dunn. By this agreement, Burdick’s liability to 
appellant became fixed and definite. Burdick could 
not be heard to complain of such division of fees as it 
became immaterial to him in what manner appellant 
and Dunn should agree to divide same betweep them¬ 
selves. Cochran’s rights under the agreement with 
Burdick also became fixed and same could neither be in¬ 
creased nor diminished by reason of the fact th^t Dunn 
was a co-obligee under said agreement. Dunn' there¬ 
fore, was neither a proper nor necessary party to said 
suit. Moreover, no community of interest in the fees 
received or to be received bv Burdick from his different 
clients in the suits involved as between Burdicki Coch¬ 
ran and Dunn is alleged, nor is any assignment of in¬ 
terest from Burdick or Dunn to Cochran alleged or at¬ 
tempted to be shown. It affirmatively appears that 
Burdick alone had the authoritv to collect such fees. 
It. was not a joint right. 

Any cause of action against Dunn by Cochran hv rea¬ 
son of the agreement to divide the fees received or to 
be received from Burdick is a separate and distinct 
cause of action and cannot be joined in the hction 
against Burdick. It affirmatively appears from t^ie bill 
of complaint that appellant performed the leg^l ser¬ 
vices in question for Burdick and looked to him f|or his 
compensation. The mere fact that after the cancella¬ 
tion of his contract with Cochran by Burdick on Octo¬ 
ber 31, 1931, Burdick reemployed Dunn under ^ new 
arrangement, would not alter the case. This new 
arrangement is made the basis of an attempted allega¬ 
tion of civil conspiracy, but as to that allegation, 
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it is pointed out that the allegation made in this 
respect is insufficient to constitute a civil conspiracy 
so as to hold Dun liable with the other two defendants, 
and in any event, a suit based upon a charge of civil 
conspiracy would be for damages at law and could not 
be maintained in equity. 

Furthermore, the bill of complaint fails to disclose 
anv fiduciarv relation between Cochran and Dunn 
which would give a court of equity jurisdiction to re¬ 
quire an accounting by Dunn to Cochran. If appellant 
has any cause of action against Dunn, arising out of 
their joint employment by Burdick, same lies in a court 
of law, and not in equity, and any such relief, being 
cognizable by a court of law, the mere fact that the bill 
of complaint prays for a discovery presents no ground 
for extending the jurisdiction of equity to compel Dunn 
to account, as no accounting in equity will be ordered 
when the relief at law is adequate. 

Authorities . 

Horn v. Lockhart, 17 Wall. 570; 

Franklin Tp. v. Crane, 80 N. J. Eq. 509; 

Root v. Railroad Co., 105 U. S. 189; 

Equitable Ins. Co. v. Brown, 213, U. S. 25; 

United States v. Bitter Root Co., 200 U. S. 451. 

Point Three 

The bill of complaint discloses no cause of action 
against the appellee Dunn on its merits. 

Any cause of action to be asserted against Appellee 
Dunn must of necessity arise out of the agreement be¬ 
tween Cochran and Dunn in regard to the division of 
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I 

the fees received from Burdick. The contract with 
Burdick affirmatively discloses merely a contract of 
employment of Cochran as attorney for Burdick in cer¬ 
tain cases to be filed in court, and the employment of 
Dunn, not as an attorney, but as an accountant and 
assistant to Cochran and Burdick in the preparation of 
such cases. Under his contract, Burdick had the right 
to discharge Cochran at any time, at his election, with 
or without cause. That was a matter between Burdick 
and Cochran, with which Dunn had nothing to do. It 
appears that Burdick did so discharge Cochran on 
October 31,1931. The contract between Burdick on the 
one hand and Cochran and Dunn on the other thereby 
ceased to be of any further force and effect. Further¬ 
more, Burdick was at liberty to make any separate and 
distinct contract with Dunn either during the existence 
of such joint agreement with Cochran and Diinn, or 
after its cancellation, that he saw fit, and same could 
create no basis of liability in favor of Cochran against 
Dunn. 

It is conceivable that Cochran mav have a claim 
against Dunn for moneys had and received b^ him 
from Burdick to appellant’s use on account of fees re¬ 
ceived from January 13, 1930, to October 31, 19^1> but 
no such contention is made in this suit. Moreover, such 
a claim, even if it could be substantiated by proof, 
would have no proper place in the present suit but 
should properly be asserted in a court of law 7 in ap inde¬ 
pendent action against Dunn. 


Authorities. 


Robinson v. Rogers, 237 N. Y. 467; 
Fletcher v. Kellogg, 6 F (2d) 476. 
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Conclusion 

The bill of complaint affirmatively disclosing no 
cause of action against appellee Dunn, the action of the 
lower Court in dismissing the bill as to him was proper 
and should be affirmed. 

Respectfully submitted, 

T. S. Plowman, 

Union Trust Building, 
Washington, D. C., 

Attorney for Appellee Dunn . 
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No. 6024. 


Campbell C. Cochran, Jr., Appellant, 

V. 

Irving E. Burdick, 

William II. Dunn, 

A. H. Dougherty, Appellees. 


BRIEF OF APPELLEE, A. H. DOUGHERTY. 


STATEMENT OF THE CASE AS TO APPELLEES, 

A. H. DOUGHERTY. j 

As this suit is based primarily upon a certain con¬ 
tract alleged to have been entered into by the Appel¬ 
lant, Cochran on the one hand, and the Appellees, Bur¬ 
dick and Dunn on the other (R. pg. 2), it may be well 
to confine the statement of the case in this brief tb 
those allegations in the bill of complaint filed below, 
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by which a cause of action is attempted to be set up as 
against this Appellee. 

The bill alleges in substance that Burdick, by con¬ 
tract, dated January 30, 1930, engaged Dunn and 
Cochran to assist him in the filing and prosecution of 
certain War Minerals Claims; Cochran in the capacity 
of Attorney and Dunn as Accountant, Burdick agree¬ 
ing to divide the fees obtained through the prosecu¬ 
tion of these cases, fifty per cent to Burdick and fifty 
per cent to Dunn and Cochran. It appears that 
Appellant Cochran was advised, after filing certain 
of the cases in the Supreme Court of the District of 
Columbia, that he could not continue as Attornev as 
he was not a member of the Bar of that Court. (R. 
Pg‘ 5) 

Bv another contract Cochran and Dunn agreed to 
split the fees received from Burdick, forty per cent to 
Cochran and sixty per cent to Dunn. By a third con¬ 
tract, Cochran, after being advised that he could 
no longer continue as Attorney in the prosecution of 
these claims in the Supreme Court of the District of 
Columbia, undertook to give a percentage of the fees 
to be collected by him, to this Appellee. (R. pg. 5) 
This Appellee was informed that the entrance of his 
appearance as Attorney in said claims was with the 
knowledge and consent of Burdick and Dunn. 

Paragraph 14 of the bill of complaint states that 
“the Plaintiff is informed and believes and therefore 
avers that the Defendant Burdick after October 31, 
1931, continued to use the services of Defendants 
Dunn and Doughertv on said claims and that the De- 
fendants Burdick, Dunn and Doughertv have made an 
agreement for a new division of the fees on the cases 
covered by the agreement of January 13, 1930, to the 






exclusion of the plaintiff, and for the purpose of de¬ 
frauding and cheating plaintiff of the fees to which ^ie 
was entitled under said agreement.” (R. pg. 6) 

In paragraph 15 of the bill of complaint, Appellant 
states; “the Plaintiff is informed and believes apd 
therefore avers that the Defendants, Burdick, Dujm 
and Dougherty have effected settlement on a numbpr 
of cases covered by the contract dated January ^3, 
1930, and have received or are about to receive froha 
the United States, checks, drafts or warrants in pay¬ 
ment of said settlements, and have received and are 
about to receive the fees due Burdick and Dunn c^n 
account of said drafts”. (R. pg. 6) And in para¬ 
graph 18, Appellant states “Plaintiff is informed ai|d 
believes and therefore avers that Defendants Burdicjc, 
Dunn and Dougherty intend and purport not to piy 
the amount due the Plaintiff under the aforesaid 
agreements” (R. pg. 7), and the bill prays that tips 
Appellee pay to the Appellant all fees received on 
the cases referred to in paragraph 6 of the bill in ex¬ 
cess of 4 per cent of the total fee. (R. pg. 8) 

This Appellee finds no other material allegations 
or prayers in the bill concerning him. 


QUESTIONS BEFORE THE COURT. 

1. Does the bill of complaint disclose a cause of ac¬ 
tion against this Appellee? 

2. Would the allegations of conspiracy to defrau^, 
if true, entitle Appellant to relief in an Equity Court? 

3. Was the action of the Lower Court in dismissing 
bill of complaint as to this Appellee proper? 
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ARGUMENT. 

1. A close scrutiny of the contract between Cochran, 
Burdick and Dunn fails to disclose how this Appellee 
may have any interest in any fees which may accrue 
to any of the contracting parties under that contract. 
He is not even a party to it. As to the contract be¬ 
tween this Appellee and Cochran, there is no allega¬ 
tion that this Appellee breached that contract. Any 
liabilitv which mav accrue under this contract would 

w * 

attach to Cochran for non-payment to Dougherty of 
the fees earned by him. Therefore if there is any 
cause of action arising from the bill of complaint, as 
far as this Appellee is concerned, it must lie in con¬ 
spiracy to defraud. 

2. The allegations of conspiracy, even though un¬ 
true, are too vague to warrant serious consideration 
by this court. It is submitted that Appellant’s relief 
in this event would lie in damages at law. “In an 
action in the nature of conspiracy to defraud, the 
specific acts constituting the fraud must be alleged. A 
general charge of fraud will be insufficient as be¬ 
ing a conclusion of law.” (Harshman v. Paxson, 16 
Ind. 512.) 

“It is essential to a conspiracy to defraud that 
there be some designed and positively fraudulent 
artifice employed, or that a fraudulent intent should 
exist on the party sought to be held, and that such 
fraud or artifice should be practised on the party 
defrauded.” (12 C. J. 586.) It is submitted that had 
this Appellee been engaged by Burdick to continue 
as Attorney in said cases, after the discharge of the 
Appellant, he would be at liberty to accept such em- 
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ployment without violation of any legal or moral rights 
of Appellant. j 

3. It is submitted that the action of the Lower Court 
in dismissing the bill of the Appellant was correct) in 
that no cause of action was set out either by way of 
breach, by the Appellee, of any of the several con¬ 
tracts or by conspiracy to defraud. 

CONCLUSION. 

The bill of complaint, having set out no cause of 
action as against this Appellee, it is respectfully sub¬ 
mitted that the action of the Lower Court in dismissing 
the bill was correct and should be affirmed. 

I 

A. H. Dougherty, 

In Proper Person, 

1726 Pennsylvania Ave., N. W., 
Washington, D. C. 



